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PARLIAMENT

2011 ~8 OS f)zn §6Jd"J!k1!~
2011 am os. 6Jilll.ltrll'.ii4f7l1'fflm

Thursday, 05lh May, 2011

IF./03, l,ooe ~(j~zsllif) dfJIl}",. 1ID~"'1ID1i~ [fDdz f)~e
tbdcllSf. ~6)m4fJ~CUS'»dzt:J /)Q,

uJrIfT(!!jUJRrjOUJtil.u. 1.00 UJR¥fl&(§&,,"-lfIUP. 'UJrj5JrIU8;T
J(QlT8;6ff [UJJrlRrlp!l(§ ,UJQ)trJrl!lu.-,.J ~m.,;mUJ QldfJ~~JrT8;6ff.

7he Parliament met at 1.00 p.m., MR. SPEAKER [THE HON.
CHAMAL RAJAPAKSA) in the Choir.

Z10E)~m
~pJ16illuy8i8i6lr ;

ANNOUNCEMENTS

G'~D:l2518z:slz:l)"'Z5fG'a1'B~:l@) f)i8d 9~C:ltQ q6~~C
c:l2S)~G'2li)8~c:lz:l):G'~eJ~a2li)6~@d ~6~",

~!P1UJrt- ~liJ~~UJ j!immws;6ir J61~~tillFL.L\!p6\ltil:
, fLtUrt-iC~wm!D~ ::Crt-uy .

EMPLOYEES' P£NSION BENEFITS FUND BILL:
DETERMINATION OF THE SUPREME COURT

ts)~)~"'ts)I:ll&
C'U"'-jb"'-IU6;,T~",.r6;rir)
(Mr. Speaker)
~~t;l9@ El»Ele!"'C!JD 121 (I) El»Ele!6JEl "'C)C!J!5l"

C!Jf!I.c:nfj1lSl6~'" w~C!JD qlilC!Jdm",C) e::i 1ISl6m e~
"C!JeWJ~a::iZll"'zn'C!Jcs1Df9J@ D{go 9~CJw q6~~c'" m@{~
om!5l" C!J1ISlgeO:l\ 8~Q)~ C!tf!I.c.:nfj1lSl6~C!Je! ~6~", d"'El6
~ed", 50(2)(q{) q~f) oJ~Beezn't5,lElc) ~{zn'1'@8
1ISl{El1!5l"C!JZIl1!l.

om!5l" C!J1ISlgeoZll C!Jrm ~Iil D",zn'~ !S8v::i ~~t;l9@
El»Ele!OJvC) qm~2Zle C!JmJDm CilvC) ~~t;l9@ D»ve!6JC!JD
123( I) u»ve!6JEl 911SlJ6DC!Jf!I.c:nfj1lSl6~'" D8zn' ~6~", 1ISl6
q{ZIl.

C!Jf!I.c:JJfj1lSl6~ ~6~'" q~~m 1ISlJ~'"~()wzn' ~{::iC!JDm~e
tn~ZIlJC!JD~S~'" 1ISl6a:l.l ",{Ea @@ ~C!J"':{m 1ISl61!l.
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~"~IID(f~N4(f~",:
a..IUT•••.tPUJIirjIJ~~roll:
Vetermination of the Supreme Court:

IN THE SUPREME COURT Of THE DEMOCRATIC
SOCIAUST REPUBUC Of SRllANKA

A 6011Wed "Employe<!S" Pensoon Benefits fund

In the matter of an applicalJOn uoder ArtlOe 121 01
the ConstitutJco

0.. Shlran; "'- Bandd, """"yak/!
N. C, Amar.tU/1i}<1
R,ILS. S.Kesh Chandra

lU<lge01 the Supreme Court
Judqe of the SuIl«~nc (wi
Jud<)e of U", S"",cme Court

S.C. Special Determination
No. 01/2011•• E.kes'1W4f~t:ottegoda "lthana,

fi2S. Nationlll /1-')U9r'9 Scherr •• ,
PoIhena,
Kt'lani',.,..

Petitioner

11on. The 1It".oonev·Gene,.!.
Attorney G<!nt';'a!" Depa<1."",K
~12

Respondent

Counsel Ronald C. P\!!"erlI ••,th 5.H.A ~1ot•••mE'<laJld 1""0 """"'.)"" •••
'0< the petltoone<

W.P.G. oeo, r.c.. 5.G., With !nJ,'. De"",,' de 5I1~'.Q.S.c..
and Vlvelr<a.5. de Sotva, S S.c., tor tht?~) !lIe l\u(r,){:v-(-L~r3'

Coon as,"""lt>;ed to< ""a'log at 10045 e.m. on O~" Mill. 201I

~ a.n beanoo Ifl,(> tJtie frnpl~s PenSi('Jl'l 6t:o.·H!flt4.~ f>.frlt1 \'¥as rAiKt."'(1·:;:'Y' tlv .. ()('1\"

~ape!.: of Paf!larnent 0:1 OB 04.1.011. J. r>t'hhoo t~~ been f:!P.a Ui'lOi..:Hq. t·w

JUf!5dICtlOf) at th!S Court In terms of A.n:iC't J ?l( I} tor a dt.'t"t'rrnllHtlon n Inm'" ':

AltK.te 123 of the (, OIl~llubon as to whethet the Bill Of an): Y"f't'''i'.:.'00 ltl('H~'~ "

lil('OnSlstern. v•.~tJt the CQnstiWtiofi.

Upon receot d the petrtJon. too Coun had ssoeo ",,!iet' or; !!i{' 110', ~r·~
IItlDmey·Gme<.l", requ.ed I>\' A'tlC\e 134(1) 01 t"" ConstllU!O()~.

Lt'arned Coul'l'iei represcmttng the petrtiOf\el'. ~ lht· y')lo(lw·<*rl{':~.

f(-presentlng the Hon The Attorney-Genef"a!. were: h['arc ~!)!""(' t~· •• E"'~~ ")t ph(-

S<!\.>lC"held on 02.05.1011

lta'l~ COW1C,eIfor the oet~ contenaed thai: cta/.tioe:S 2. :3 S- 3~ ~11l<1o::t..1.;~('

10 a!'r In vrof.atron o! ArtJde 12{l) of' Ult: Corrstrli..ttj()ft leofllt"J Cuu!lki fi..'" !tl".!

pelff.!Cf'\t!f a-so (:O'ltende(! thlt cl4\..'Se ll, lS(I) a!\d 26:1, Jre vIJKit,..,~ of ~ 0<:

J -+{ 1 >9 or ttl<" Con!>titu1:on.

If)/i'' \eng tlf5!! ct tt~ Bill tndtcat~ that tht objeCtf~ vf u~ l':li -s t -r»l.;()l -,!· •••

Ernpk;yt;'t..'S· Pe!'\£.,fOll ~ri(' Fund rn Ofd~ \0 P!;):.~ fO' 1; r"·.·,"I0" t ••- ,f'I'

~ht.'me to pt:n'S~...lIler~.\'*'0 are not E:'ntlriE=dto all., D(·n~~n tJto!le-!,! •..

tt.~arfled SohClto' ·Ge!l('S'al. \Yhlle makl1l9 t11~s!JtJtnIS~jf..;n!., t;lf;.v!"Ji1:"c ((Nt': tt d~

I){C('Fjm9 to the statistl(:'S: prO\,'ldcd by the (Rpartmr:nt of CenSL~ "r,"'; Stall":;!,":- I:

ISnP.ariy eVident tnet In Sn La.,ka onl~' ~ j'RIn l~" of retnec f:Hr;p!ov~ eriJ~/1

some rorm o~ reurernent benefltlj 'r()(f! G{),/l""rnmen! pefl~.•eon !',ct'k!"lel, ana "H't.,



273

pMS01 fund He also SObn~ Iha1 as • result. t'fTIPlcyees have III face

rnan~ ha,/1Stlop\ all", r~ 01 """'" Iht-y tebch a non ..•••ori01l9"'Je It " es

aqordongly ...om.""" IhaI th6 80" "'" ..- pt'OVl~ 10 ~rOOuce a ~
and • mearllngful'penr..ion ~ to bei>dlt en1playee> of """",,' <at~
oller thEit re"'ement, '

learned Coun"" fly the petitJoner SIAlmitted Ihat the obje<:trves fA the $Ilk! Sill

MC laudable,

The 6;11 consists or S I cla..-"" undc.,. S Port.. o.~ 2 •• ~e<! ~ p,Yt 1

I'¥!lJ(/>deals with the .,,-tat>llShrr..,.. a!1ll admlnr,t,..1io<l or 11" A<t. The said

douse 2 i'; 10 proVIde lor the ."t.bhs~ of Employ~' Pen""" ~ts FunrJ

and '~<>d.os fono..s:

'2(1) For the purpose or this Aa mere ~I' be

establIShed a lund Qllied' the Employee<;'

Pension BenefilS Fund (hereinafl.e< in thIS Aa

ref"""" to •• 'the f1n>cI1

(2) The<'e 5:1311be paid IIlto the fUll" -

~) ten p<!!"ccntum of the itMiJal profIt of the

E,;...•..••~~' Tru· ..•! Fu~;

b) the money tyil~ 1n fnoct'rve ,,"oufrt..!.; d

members d the f.,npioy<oe.' Pmviclent

fuI>d, ,wher. such memI>o!rs have pessec

thf age of seventy years; and

t) a Govl'rnrne(J: Bond fOf rupees one

UlO'J5a'lO n'ulhon haV'lng to.~term m..1!UrKY

Ot.'f'oo.'"

n< Cc)!'1tenttO"'I c1 t.h(! 1t;a'T!ec Counset Ior tht.' ~"tItloner WaS that (I~L'$C 1{);;;3,

c!. tr-e £J,II stands to deptM' t"" n1€'mbe<s of the Emr"OV"e,' 'nS rUnG 0'. In<",

t'l..-t' entlt1erneats to the dr~~ds rephzed from the Mw~.tmpnt of U'I€ monlE"S of ~

t'il: '"'rust r-vv! _H~ pc$l\qi was that I!; tern\~ of tne last f·n:"';ual Re~"'Jr.. ar•.j I

",,,,unt> publ.shed for the rea' 2009 by tl'.., Efl'{'Icvt-""" T,u>t funo (fTFj It h"G

p'0YIdil<l ilddotJor ••1~ils lor its me'11IJer.> and mon ••" hiIO been ,,*a~ for

""t, ,,'rpose<. For M3nce. ~ was submitted that ~s. 199 1-4' n w~s reieAS€-j

rc th(: NOS B~"~ Cil beh"~ <J """van,( HoUSing Loon Programmr to fac,lit3te 217

m~·T.t;p.fSt« c-bta!n houSing k>ans dUring the year.

4C(("'~'''91y /e)fned Courosel fer the ot.'1rJC<'eI' (ootendo.'d Ihal tne Xlid prO"{~1OI'

," ("'Yo(' }'l:(;;~, Willfh Dfm"J-:s lor 10"', ci tbe aMcJi>I prof" ,)( Ul" Ell1poc,(ccs

rnot fund' :c be pa 0 lOt(>me "Fuoc·. IS 1n«;!lSlSl£'I1t wltn An"i(: I/C 1) ai 'N!

(O"Stl:utJOl'

A'U:1e Il( 1) 01 Ule (,,"strtJJl!OO. tIlat aeals WltIl tI>e nqht to ftllldIlty, IS," or,,!

" :h Anlde 7 r:I the Un,,,,,,,,,,1 Oedaration 01 Human Rlghts (J9~8), whICh st.JL.,.,

that "all ME equal bdcwe t••..•ktw and are entitled wsthotA. dny Of>Cr.nlUlat}()~. to

~.;(iI' pr~:ect:$(Jn (\t the ~'IJ The !.al'j Article 12tJ~ (i&lrly f1O"'J\fta•.o;>S u..at tt'€f~~

"~,'" sid t'Jt~(-(jUdi ltt.'dlnlt.v.et Ir, P.tliJdl (It(umstanc:es and that th€'f~ s!!JJlct r~ j(-

I, ~ qUIt(' c\-oent that t'le d·Yldt=fx1~ 0( th(: :!ntJl~e<,-s TUJI)t f tilld are OC~IoJ

1:'''0'1'<1 l{)f n'. be<oe(,1 of ", mernbe,~. 1t IS al'iO e<i<le<>ttI",! U•." ctl)<:<tr"~ ;;f t.~
&f; " to prry.ide fO! a pet'SlO!' scheme f:y tI1O';e on certain emplO'i,,,,,,,,t, whO a'e

alSO membt'f'S of Vie Employees' Trust FLOld, 1oc.(Or,Mgty a$ ~ Con\"noM Ilr

!he lea~ 5oIicitor-Geoeral, the mon.es for IIle fwployee>;' Trust Futld ¥t<

11na!ty to be utJllre<l 10 pr()lllOe be'1(;.f1ts III the mt"lTbe's t:J tI\c said ""nO ""'"'l

C\eor tote tmie. II WOuld also not'bc correc1 to ~te that "lefe 15 no prtr-'lSlOO in

tile E~' TnISt fond Pa; for the deduct"", of the ""Ofesal<! 10'<0 from ~'l(,

iI!1I1uIlIprol"t or IN! Employees' Trust fund, as prcMslao has alreadV been made

101t.OChdeductions and moreover as sutIl amendmenIs c:oUd be ~t.t to ~

~'Trust fund Act, by W'lIy fA subsequent legislatIOn

~ the aforemer>tJCne<! ClrCU1llSt3nce.;, <t would not be correct to stall>

tI>at !her!> 0; uneQUal tTeatmenl by the cramer fA the 10'''''' of tN! annual pm'rt ()(

tI>e E",ploy~'eS' 'Trust Furo "'to the Ernployees' Pens"," Benr.f~ Furod. In 'JC~

CAftUmstances. the'e C,"lF'Ol be a"y ooatievl 01 AttJde 12( 1) 01 tfe COO!'tlIIJbcn

Lear"",,! Coutlsel for the petlhon(', con:.encIM that .Cla•.•se 2(2)(bJ of lhe Bill

vJhoch provides for th£> monies 1y1fl9 in trlactf\'t" itCcour(~ cJ IT\6T\ber:> r.I lllt.~

EtnpIoytWIf Prov'tOent ""no. where such rnernbe,~ """~ paS6eO II\.> 39" cl

!oeVl!J1ty y",rs to be paid Into the Fund •• ,nconsoSlent w.th AitK.••• t2\ I) or "'"

CO!:st~utiOI\ .

Learned Sohotor'Ge"".al submllto,d that till' Government ha, ~I,003<1vil«ld.sllc

am"od the said sub-clause by adding a prOVISOthereto pe<monnq the D<lyll""',t

r:I ~'l'( claim in rescect fA weh l!<CounlS.

learned Counsel rpr the pe\it~'WJt SUbmItted that It tS a (o~\Ce",and tnql~t"(1 as

to whether U~ ~rnrnenl 80nd foe rurx~~ OIl(!' tho\1SCt~Jrndhot'"1 tlih"rlg Ion:.j

term maturity period "ilich wouid be anoth •.••.source to tile ["'~e<:'; Pcn>1OO

_lis Fund w')Uld be taken' as a loan. L~amed SoI.o:",-Gen •.~at QU'I..

cllteqotaUy ~t"<l that thi> Treasury lIonaS r.annot be regarde<J es a IN" nut •

grant givt"n bv Ijl(! StlIte a3 ns conC.:rit'utlOf' to U-.e >aKi Err.p\f)yees Pen''»co(·

&-ne'Hs Fut)rtr wt!\rh WOI.llC ha~ a Jong term malJl'It) pehoC, it ••~",:. if>r:

suy"tted ,th<lt the sa,a T'easwy Bonds would IJ'!,,,,,,W '''I<fcst ana If 1;"-

HiJ,\i!ger of t~.e ~IO Fund ~ eeoces couid t~dlS'CO'..:nted Ilt aoy (}lVI'" tun·--

tt~yned Cc:1"~'t.): tor th(' ~trt.ion~r $ubrmnl.-.d (hat ddU~ 3! l! aoo 3{1.i ?r.~ ~n

1/j,)\d:KlI1 of A.rtJcle 12(;) of the ConstJt;.,.'tIOO, ObfCCt?J' wa~ ta~.t'r; u. (('fIT!" 01

clau.e 3( J) or. tIlE bas.'S fA the ~io" 01 tOW? O"""l>ershiD of tn€ Fu"l

t>e"'9 !im,tl'<! 'fot so long as tIlere rtm\a'ns to his <:.redfLallY sum fA I'1O!1!"f '" t",

rndlyt(jU~ account m the FlY.'.;:f

l~rl){lfl SohClto:-Ge~ral subnllttC..ac that tt~ prOW;.of\o; of claL.'9~ ~{l) ,:;-xf ~;2

art :dentK'a! to Sectio"l 3{J~ of HIE:' [ml)loyees Prc'IHJent FlJn..~ Act Nc 1)"~

1~58. but conS'denng tl~ natu'e 01 the Frnploye..- P",,,,on f.len.r~, h;f1C rho::

Gcl("f'r.tr.~m!M~ decJ!1~-d to extend tr>t rn~mt)eflj.h.., of tht: err-:1iC'Jf'!t dun~ ~"';.

'Ife orne The orcoosed ameoomen( IS"" follows.

"!.Jl emplovee shall becom<. a mem~ fA the Fund at

U'<! tim" s.xh employee r"st tJe(0/llfe'> 1Ii!bk, U'iCe ••

x'Ctlon 12 ~nd Set:tI()I'I 13 tu pay Cl)r;t!'" bUttOrh lv IN:-

F-und and shaft {cnun\~ to ~~ a ".eM~'" dl¥tf~ •••••.

lfd!r~ COjlr~ fV' tht' S't1'!itIOI'F!" ronie;~ (rIat (lilu'"t )f~' O<-Ptl"·~S the:

mt:mOer~ a~ heIrS froo: C.ialllling ~nttk.••...\('Ot~, V.tltCll are I~\'\:u't., nUf tu ~l'("'"

a,a therelOl~ ,s on violatl()l1 of Artlde !2( I; olIn" C""'!IWlIO'1.

274
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learned Sallator-Genon!l sobnbtted \hat 5ectJon 3(2) of Ih" [mplovees

PrOllldenlfunII Act. "No. I $ of 1958 and 5ecIlcn 15(2} of the Employees' 1 rust
f\II\d Act. No. 46 of 1980 ilCe also In $.<I••••. I""",, WIllen tt>ere 81\< SImilar

provtiICXlS ~ ~ two of !he statut6 wtMcn ~ beIlef'Jts 10' -P'01ff"
It WOUldnol be correa IQ Ctl<1tend thai d.MISe 3(2), ...rnct\ 1$ being _fled on t""
same U!JI1lS /IS In ~' Prollldenl fund Act atl(l !he EmployeeS' Trust Food

Aa is in 1I1OIlItIOnof Artide 12(1) of !he Constlutlon Suth" vioIatial tould ~

criy t dlere i!. unequa' trealment under ..miIar orcumslllnces. When·aII are

DeIn9 treated SI"liIarly under equal ~ _e cannot be any unequal treetrT"""
and '" sum ~ dause 3(2) i!. not In vIOIat>onof ArI>Cie 12(I) of !he

c_.

ClIu..,S(Jl

Learned Counsel lor the peti'Jone $ul.)mitled lhat. Clause 5(3) of !he 8/1 IS

n:onsislel't wl\l1 Mick: 12(1) 01 !he ConsIitutiO<\. Jhe said cia""" r~ a.,-,
"for !he ~ 0/, paragnsph (m) 01 sub-section (I)

'expeoscs' sIlilIIlnc1uOe-

(i) any loss d moneys on .xc.ount of theft

mlSllpprCJ!)rlaOOnor CM!fIl'JY">ent;

c.) any loss of artICIe!;"beIng lurnitUre,

offICe equopment or stii>,JOflCr)'"*" III or

ptJ'cMsed toe !he admtnislnroon ot the

Fund. l'fl.t: c:oc;t of \o'VtlK~ c.3nnot be

recoveree frcm the persoos respons.cIe

lor such loss; all<l

(III) !he, yalue 01 at>y artlCles b<!iog

stillionery, f..-n<ture 01 oIf~ eQ~t

whICh ere not U5CIbieor which are' not

l\.IlCtioning and are itlta~ of ~in9

repaired:

shall, <leduc! from !he IIlCOme from the ;"vestrner~ of

ITICII1eyS of the fund, the expenSE ncu<red by !hi-

Board and !he Commissioner 10 ClIrtylng out theO

respective ruoctials unde:- tills Act:

Ref""'"9 to the atoren~ c\aiJso, ieamed Couw..el ft)< the p('tnfOl1Ef

,cr.to!rided It",! legal recogOloon of P<\ltectlOfl l(lf (TlmInal acts, Y""ln are urOe<

nom:al CIfCUll">\a!V;es cons>dered as offences haW been gillen and t~loee !he

sa" clause S(3: l$ tnCOnsIStent •••,th Atbcie Il(1) of the Con!;tiMIOIl

learned SoIdor-General for the r~ contended lret Ule P'J'P"'...e01 the

prOVISiOn laid down II' dauSe 5(3) ~ not to orQlm,oent any CIlmltloll

P'QC('(:d1~ aga'~ any type 01 perpe!rillDrS 01 an offen<\' In respect 01 the

nJn<l. He lurther cOtll.eNled that wtIaI is intended '" that to ~t off any Io>s on

lY.tount of !he matters, where the re<ov<!"( would nol be feaSIble.

It IS te be noted that a PfO''lSlOf1 simla; lO clause 5(3j of the B,Uunder r€'VIf!W IS

contamed I~ Sealon 5(3) d the Employees' Provident Fund Act. n", sa.d'

Sect"", '" tile EmpIo-;ees' PrOVIdentFund Act i5..., fo/!ow!,:

"For the PI.-poSE$ of paragrapll (k) ot sob- s«bm (I >,
'expenses' shaD I11Clude -

iJ art( Io!.s o! mc¥IeVS en ~O\,C\I d theft;
~orover~

Ii) any lOss of artICles of ft.mIture. offICe

CQUICI1lE!f\t or stal.anery ~ '" or
~ (0/ the ~S17'lItIoo 01 the

Fund the cost of whICh caronot be

recovered from the pasom feSP.OIIS'bie

fa such toss; IIIId

Iii) the value of 21ny artlde of fumilln,

offICI! equipment 0/ stationerY written

off on groundS of ~lity,

It IS ~e abundantly deac that claust: 5(l) 0I1he Sill is not introduced f(lf

the rtrSt tllne to !1M! legal recognition of prot~ctiOn !or cnmir.ai lICIS, whoch .r~

under normal orcumsteoces ccnsidert:d as offences.

Montoot\'r, it IS II:l be borne III mind th.J\, !he 81" tseIf ~ suffICIent

safeguarc15 with regard 10 the seaJnty d the monies 1fl the ~' ~

BenefItS Fund. For Instance, dause 4 of !he BdI ~ .~t<5 tnat, t!>e
C~-Ger>eral of l<lbour wi be'in charge of !he geOeral adrntn..t,<a!JC!'

IJsD in te"'~ of Clause 5 of the BIll the manes 1yl'1Qto the cred~ 01 tht! Fund

v.'WId be ." tt,., custIXIy 01 the MOI1e!ary Board. C1au~] clearty stetes tnat the

actOUOIS 01 thi Fund on rescect of eadl 'r"ar shan ~ audrte<! tJ¥ U,.. t.uo.~",
General. learned SolIO".or-General submotted that the actIvotlO!$ 01 U*, f.nl

w"uld be saw";'"" by the Parliament and tI",reby the accountabofW ~ the
. .

otfafS ronccmed IS ensured.

GortsKSeltOg all tr,,! aforementioned. It rs qurtt' ObvtOUS that there" are ~eY'€1'~l

"",asures prOVidedbY U~ Act Itsd In oroer 10 eqtlaro the Fund and '" sue,

e«ultlstances tllere is nc VIOlation 01'Ar1i<f~ 12(1) of the ConstnutlOfl.

(!au<.<! 10 of tile Bin, "11k" IS con\~ined In Part II the Bill C1<!alswrtll ('l1Iplovl"",

Ui IOhom the Act aw''''' and conlribut.",. Lel!lrneo (C)U~ for the pet,W..,..

contended tn..I the,.e IS a contradlCbon In clause 10, wtcdl resu'ts '" th~

d,scrrilon of I~ who are identifoe<! II< being in cO't""ed "Itlployrne'lr. T>x>

c.ontention of tne learned C.,..,seI tor the pelllJOOC' wi)', that a~h;)<."lh In t",m",

ot c........, 10( I) of I~ 6<11ai, persons othe! than those e••,mp(ed •••" d&;mcd !I,

be members of the Fund, ci.luso! 10(2XI) bn~ III a turthe< ouallflG}\l()n, ,.,""""

an ~ sh!-nId be of an age ~ he wouta have morr t~dc 10 yeafS to

Lecome a r1'lC'fT)t'.oer of ~ Fund ltnd to be ~lJtled to rec.ave a pens;on U:",cl"f' t~

Sil'dFund

t.oamed Salrator-<_al tor the I'eSl>Ol>denl!>!.-Ilml\led llla! I'''' Ie<.\":to(lto

$tIpUiated '" tho: Bill Ufldef rei_ tn..I I 0 year~ of contriW.JOf1 to thE' r-uno.

beong mandatory OdS no: been hm~ed II] II,., flij; on Employee>' p.,,,,,,,,r, flt>nef-.,

fund. Leamed SoliCitor-General drew our anenbon to Sect>er. 2 of 1M ~'''''''~

on Pens.on. vJflefe tee rnand'tlCory requtrement 01 a tf)II)lmom per-JCdcf ]0 tle1.'r\

of contr\butJon ~ be(!n dear1y laid oown, In fact <IIlder the presenl 5.1' 3

concesSIOn ~ been go-en 10 persons, who wouf\1 no: have 10 .."r.~ a" '/?9-.Yd-

to beCOme members of the Fund In terms of (iiiUS<' 10(2)(") 0' ihe B;ji

Arcor:hllg to u,., saId claol'.e " per.;oo, who IS of an a\jt: wncre sudt per,;on """

ks~ tMn 10 .,."a1'5 If) w~tCn to become enln:1ectto recE:wc' Il pt:~';IQ(iif) t('1""'~d
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Ole Bdl, would be entIIled 10 apply to the CoolmisSlOOel' ·General d tie SO dcSlre'l

to becOOl4! a member 0( the fUnd and in terms 01 dilUSe 25{3) 10 make tile

balance payment with regard to the remaining yeilr; In lrIStalmffilS lhat may be

approved by the Fund.

At, stated ear1le<, As1.IcIe 12(1) of lhe Constitullon deals wi'Jl. equahty among

equals and the objective 0( the said ArtKle is to protect persons s.milarty placed.

agaonst d.=t1'lInaI<lr/ treatment. How"""r, It is 10 be noted that ArtICle 11(1) of

\fle (OflstnutlOn oees r.:n operale ag<llflS! rational dasslf'lCatlOflS. It IS therl!f'ore

to be noted that In terms 01 Artlde 12( 1) cf U", Coostilutioo same rules 01 law

_JId not be applocable to all persons tlYoughout the Democracy. What ~

postlJiates IS that all perwns slmilarty circumstanced shan be treated .Iok... in

privileges conferred and AabilltJe!; Imposed_ As staled by ShaNananda, J. (;!'S he

Ulen was) in PaUh.wad"n" •• Attomey-General (f_R.D.) Vol. I P9. I)

"The P';f10p!e "l1derlj1ng Ole guarantee in Artlde 12

IS not that ",n* rules 01 law should be apphcatJle to

all perl;OnS Wlth," the Democratic Soc\i!list Republic or

Stl Lanka, or that the S<IIl'* remedoes should be ITW1e

avaIlable to them irrespectiveof differences of

(Jf('Uf1lslarlCe-s It only means Ulat ali persons

SImIlarly clrrumstanced Sllilll be treated alike both In

respect of prIVilege'; cor/erred and habilitles

IInposed: .

(or.~mn<) [he oeuses H~<!'fT'~to abo\·t~1 It is GUlt,eapparent that the,e hd~

tt:'t:-n no uncoqual tre.ltmet'lt with regara t.o any of the. ~..aid ctauses and In sU'"J1

<trC\lmstances there IS no "tolahon or.AttJde 12( I j of the ConstItution

Le,rne<t COlLn~'; lor Ul{' ,>l!tltloner contenoed that r.iau~i 13, 2S(2j i10d ~6{J,

arc In Vt()Ii1tl~ of Article l~(l}g of U..e Ccv1'illtutlOn

~rtlCie.\4( \)g of the COIlSlttution ISas foiloM

, •...Every ciuzeo IS entnled to

tl1c h~Coonto t~gage b) hllTl•..•.•••.tf or In iissooahon

wltn others ,ro ~lny' lawrul OCCUPdt.tOft, profeSSion,

tI 3<'.M:>. hUSH)€S1) or enteronse"

~

(ktl!~ 13 01 ttk Sill refers to the contributions tn reiatlon LD l'fllpIOY("-'eS. In

IOStorubons th6t does not extend peo•.••on benefits to Its ernpl0yee'!> aft'='

0:.01.19%. learned Counsel 10<the petmooer contended LNt the reqUIrement

10(Ioluse 13(c) that the (olill amount due es qratully and payable to an et1lp1ov~

,n te<m~ of Gratuity Act, No. 12 01 1983 shall be pdod to the Fvnd by rho

t.~p&oy("f In one 1O!.taliment on the day the employee becomes a member of lJ~

f'u-XI. IS II' v.~ahon 01 Ana 14( 1)g 01 U", Const,wton.

t i Jtrl(.'(j SohC"{o' -(ie1ecral (ontendt"!..i that pUOI' to 01.0t 1996, ttit" P~:ople't U-:.in~

aile [~ 6•..mL 0" Ct.·vlon ha.j c.'I oenson ~",=r,erne(Of fts t'mpi(.y~, an:) tl"lre N~h0"~

$d .•.••f~ BanI. also had a S"TlIlar scheme prIOr to 01.()(l.J~)5 J,t H\C {InK tlx"X

CMikS had suet: 3 SCheme, gratUity wd~ not paid in v Ie'1oI of the bt.oneflt of tht

pemi.on scneme that was in pw.e later tne payment of 9' atUity was Introduced

tc 8.lnk "",pi<ly(~ onlv art", \toe ~IO schemes were changed. A(.cordl"g',' ttw

suoml~SIOn or [he learned SoilClto' -{',,->neral was that It has neve<' \)o~r. COlls,st~nl

10 ()av a pL~I!a!{)I"t and gratultv to an employee at the St.lm(' time.

111$to be noted thaI the nght guaranteed In terms of AlUde 14(1)g deals WIth

!he freedom to eng.1ge in a lawful ~tion, profes5lOl1, trade, busi~ Of
entefpnse and the exercise i5Ild operation of me said fundamel'ltal right IS

subject to such restrir110nS as may be prescl'ibed by taw ptOVlded unde< and III

. terms of AItide I5{S) 0I1hc ConstilutrOn_ AccordIngly, the ri9ht ~nteed rn

terms 01 Arttde 1~(ll9 cannot be I8ken as a right wtvdl '" unrl5tncted ,n It>

appitCatlOO as there O!Innot be absoltJle or IlOrestrl(\ed rights exISting Ifl a~y

modem Sl.al~ Th.! Rights ",u~ be rea!iOr\ably e,e<cised w.thOut any {onfim

The appiKilbolity of the provtslQns of the G<atuity Att and the mcoes d pay~:

are gov~ under the said Act and Ulnrlot be linked to the freedom of

or...cupatiOn, profesron, trade, busmess Of' enterpri!>e 3rnfin sceh orcumstance

too'e cannot be a VIolation of AlUcle 14(1)g ot the Constitution.

Oluse 25(21

Learoc'<l.(6llJrrse! for ttl(' pet~lOner contendt.'CI that ~l terms cI (1,,,,,,,, 25(1):,'

only ~ members who have not less than 20 tea'" of seMec' wQu'd be

entltled to the pen~lOl1.

Leilmcd Sotoator-General submilted that the Gc"'-'t'rllT~nt has alrei!dy taken a

deCISIOn to provide a bastS of computation lor trese member';. whO ha'l

contributed .f"!, a rnnumurn pt.'t'iod of I 0 y~ars -, but \es, than 20 veals b(

amending dause 25(]) qf the Bill DY Ill'iertJf)C) ~ fie\'< sub-clau", numl~Nl a<

2S(2)(1;1}. wl1lcn would 'ead as follo\'/~.

"If such Ole~'t' has a Il">6er period ct servce. he w1l;

tM! errt~.led t9 an amount calculated WIIn a dedu<t'oC'(

01 2">\, for e\.-ry vear at such pcnod 0I1e$~t'f ""1'11(1.'''

g..ol...l!KlW.}

Learow Counsel 101 th!: oeuoorer subn1lfted thilt tn" $.!!O (1,11)"'; t•• , e>lIUG-':

the sooose from the persons Idet1totl('<l as being el;g.b.e to 'e(e«t.' tn. Iuolt) ',u'

pa-,'l1ent referred to ,n Cla,lS(! 26( J) and the SIIIO e«lu"OII IS on "O'aIlY 0'

AI\JC>t I~( l)g of the Coosntunoo

It IS to be '1O\l'd that th(' pensoon $Cheme ontrOOIKe«J under the Eillo!O'I~

Pell'>lonBenc.(,ts ruM I~ dIfferent to the screrne 5topula:ed uf)("••••.me WIGoW(-"

a'ld Orphans' Ptt1'"Ofl Fund anti docs not have a COI"IIXIIl<'rn ;iIIHl3r to tM ""I

fund. Accord!lIgly the p,f:'5j>m B,iI d;,a!, only With a pension !>Chc-nc >'J,aol" rr

the member, vlho make\ tl1j~relevam contribution. ;., child betow tt~, C'9~c' ·If:

YI!(I(S Of a r,tHld, who IS certified by a rcql':itetei1 medical pra:-!,t'OI-.ef to !',.

ptl'~aliy or mentilily drsabk:d wa~ 1.0 be Corl51derea under an1 It: tP! IT,... f

cla".,.,~ 26(1Xa) ,md 26( I )(0: a', an eycepuOll.

;"''''1'H!'Othe !'.iGkl tlau~r :'f.i1. Wi'S li)!...er.f(if" ( •..•:;l..:..tder a(,oo, :eaf"!f:'r! Sohu:-: f

w,t."fal Info"lllcd Court that tt"e (,(\\'(ltnffief'lt t.o3d dt..'CICt"rl to In:::L.~a!:' t~~

$t.1~l1.,.:Jlg~X}l&' of a Ill\!mbei 0( ttH; Fvno to the t.aa.'9oIY of petSt'm;'; ICk."1'lI,'I€"'J

,n ceose 2(~ I) vi ttlr 811

Acrordingly. tile lealiJed ,"~l(ttC' Gen(,al for the resooooent Infv"'It'C (our. rr,.;'

the Governrnmt had dt'CI(K"d to Ulke steos w,th rt'Q3:c to the fo1k:y·",>o·
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to ameno Ult' sa-o "~ut')-r;L.tu~ :>v ~tJcl;r~ a
prOVJ!iI) ll;(:'fr.10 pt."fm;U.--...; t-e r..ajrrffi! Of tln)

(lawn in -escect ot ~t!"tl .:v.:r:our~l~

(loUS(' 3<.1;

tCI .,m-..>fXI ~b-clau~~ 2)(J}(t!; af"ct to Inr,(:t~ ~,

oew suo-creuse 25( 2)(11') ro unuq In t

Ciause 26{ l}' to Include the SUfV!VU~q$pOl~.e r:I a me-mber tr:

th~ calt~ry of cersoo I~ntirit.·ri In dau~

26( 1)

(la..l~.J! 17{J) ~t:'f'e-'s to Set1.K)ti 11(1) Mld 5l..""-"1~ it!?) ,,·m;d1 soouk1 rt::iK1~

(tii.;~e i2 and o()tr-:t- 13. rer,pec.1",eil. (1ol)!e ;!"l{3,. vcner It"-.",e 1'1;, d

rd"'r~n('t'!c 5,ect;cn 12. '!ohc.1.JkJbe amer'lded by "(-plac"lg It W~l~$(.'C\.lon to

<cr th(o reescre ~lIOfemt:ntlont..>d, v-e make a aetl"fmlllitt;c~, tnat If! h."1'!(1';>~f

!~Itx:!i' Il:T l} ot the CJ,l$(ltutlon '''it nc-!the" to,.;- 6~1 .!',•. i.t;~i pr""v,<::;f!~

reereo- .\. IflC'C'1SIStM! w,th th •.·· (utl'stJtut.'on

\":r ~t!aJlpi(ice on record our deep appreciation of U1€'dSbIS!ancp. gi,(~} b)

tffirned C.ounsel fo< the petitIOner and learned Sohotor·Ger>e<Jl who appt>ar.ed

m' tlt>n.1!1of thE Hon. 1 he Attorney·GeneraL

Dr. Sh,ranl A. Sand~ra"afa~.e.

Ld<W 01 the Suprell'c Cocrt

H.G. Amaratung.'l.
Judge of" the Supreme Court.

,
..••~• .' ( #". \

R.K.5. Suresh O.anOra.

Judge of the Supreme Court. ",.
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