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My Na: 4/16/4/6 » Legal Division
Ministry of Labour
19 08.2012

Saecratary
Ministry of Labour and Labour Relations

The Committee of Govemment Officisls in the Depariment of Labour and the Labour Ministry gxamingd
the provisions of the Shop and Office Employees {Regul ahion of Empk}ymm and Remuneration) Act Mo
18 of 1954 wilh & view b suggest amendments 1o the Law to relax the existing provisions on night work
to accommodate information Technology Enabiing Servicss and such othér areass for which night work of
female emplovees sre mostly involved. Taking into consideration of emerging service industries whers

tha employment of women workers are In demand the existing provisions of the Acl were examined
subject to imposition of certain stalutory conditions,

The Committes identified the following emerging senvice industries in Sr Lanka demanding more ard
more women employees to work &t night,

i, Information Technology Enabling Services including Business Processing outsourcing in S
Lanka.
. Super Markels.

i, Healih Centres conceming channeling of Medical Practitioners by patients; laboratory services
for medical purposes, and
v, Pharmaties.

Section 10 of the Shop and Office Employess Act prohibits night work except for specified categories of
work by woman workers. The relevant provisions read as follows:

510 (1) A person who has not atiained the sge of fourtesn years shall not be employsd in or about the
business of a shop or office.

{2) A person who has attained the age of fourteen years and who ~
{2) being & male, has not attained the age of eightesn years, o

{b} is g female,
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shall not be employed in or about the buginess of a shep or office before § a.m. o aher 6 pm. oh 8Ny
day: ‘

Provided, however, that ~

(i) any female who has attained the age of eightaen years may be amploysd
in or shout ihe business of a hots! or reswaUIaN) for the padiod, of any

sart of the period betwean 6 p.m. and 10 o

(i) any female who has attained the ags of eighteen yaars may be einployed
in or about any prescribed work in 2 regidential hote] befors € am. o
after § p.m,, on any day; and

(i&i} any female who has atiained the age of sightesn years may be employad
in or about the busineas of 3 shop of office for the period, or for @ny
part of the peried, between 6 p.m. and 8 p.m. and

(iv) any male who has attainad the age of sixteen years mey be employed in
or about the business of & hotel, restaurant of plage of @
for the period, or for any part of the pariod, between § p.m. and 10 p.m.

(3) Where in any prosecution for any alleped contravention of any provision of this section itis
alleged that a person employed in or about the business of a shop or office was under any specified age,
and he appears to the court 1o be a person who, al the date of the commission of the alloged
contravention, was under the specified ags, he shall, uniess the contrary is proved, be presumed for the
purposes of this Act to have been under that age at that date.

To accommodate the women employees engaged in night work of the categories mantioned above the
ralevant provisions to Section 10 of the Act and the relevant regulation need o be amended.

In the course of the discussion the members of the Commities agread to add more resiricive measures
than those in the Women, Young Persons and Children Act introduced by way of amendmants in 1984 so
as lo prevent women employees being exploited or abused during working hours at night.  Thus the
heaith conditions and personal profection of the women workers were mostly taken care of. The young
women workers who wers to be future mothers, the amendment should be made in such & way that 2
female worker should be in sound healih when she attaing the motherhood.  With that spirit the
amendments 1o the Act were suggested by the Minigterial Commitiee.

Proposed Amengments:
Section 10 of the Shop and Office Employees (Regulation of Employment and Remuneration)

{Chapter 129) is amended as follows:-
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{1} By the Insertion immediately afier paragraph (i) of the proviso to Subsection {2} of Section 10
of the following new parsgraph.

") eny female who has atlained the age of 18 years may be smployed In the business of =

{a)informaticn Technology Enabling Sarvinss,

{b) Buger markets,

{z) Banks, o

{d) Haaith Centras for the purpose of shanngl consultation of medical praclitioners by patients,
Laboratory Services for medical purpbses of pharmacies regisiersd under the
,,,,,,,,,,,,,,,,, Act, Tor the periad, oF any part of the perisd batore 6 a.m. or sfier B p.m.
subject to the following condilions”.

(a) A female who has worked 12 hours of part of that pariod shall not be further smployed
bafore expiry of another 12 hours under the same employer of any other employer,

(b} no woman shall be compslied to work at night againgt her will,

(¢} that writien consent of the women employes givan to the employer i valid for twelve
months but renswable and such consent shall be obtgined by the employer before
assigning night work howaver subject i repudiation of the consent in wiiting by the
warnen on her own free will at any lime,

{dythat employer shall obtain the witten sanction of the Commissioner of Labour for

women workers to engage In night work which is valid for a period of one-year bul
renawable prior to employment of women for night work,

{8yno woman who has been emploved during the hours of 6 am. and 6 p.m, shall be
employad at night,

{f} every woman who works at night shall be in receipt of 3 payment of not less than one
and a half times the normal payment recsived by her,

{g) there shall be appointed female wardens 1o ses 1o the welfare of women workers who
works @t night, o

{h)every female employed referred lo in paragraph (a) shall be provided with rest toom
tacilites, dinner and refreshment and with sufficiant security to snsure privacy and
safety of such female employée,

(i) nio women shail be employed far mord than fifleen days on night work, during any one
month,
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U} every woman working at night as required by her, provide medical care and facilities for
emergency treatment by the employsr,

(k) there shall be rot less than 05 Temale workers working when women gngage in night
work,

{1} every female employed during the period referred 1o in paragraph {a) shall be provided
with transport facilities from her residence or clossst place from her residence to the
workplace, and to return 1o her residencs,

{mino employer shall engage woman in night work during her pragnancy when notice o
that effect is given by the woman fo the employer,

{n)no woman who is nursing the child for a period of twelve months from the date of
confinement, upon nolice given to the employer by the woman shall be engage in night
work,

{c}in the event of any violation of provision under this section, the Commissioner General
of Labowr at his discretion may rescind the sanction given to the employer for women o
gngage In night work.

it ie further suggesied that the Legal Draftsman may draft suitable interpretations fo the terms,
“Information Technology Enabling Services” and *Super Markets®,

This report may be submitted to the Hon. Minister and with his concurence referred o the National
Labour Advisory Counzil for further discussion,

Senior Regal Advisor
Ministry of Labour and Labour Relations

Copies to: Commissioner General of Labour/DOL Bor Information
All members of the Commitice plesse.
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For discusslon at NLAG

{Griginal note of 24.14.2011 s revised)

My Ref. 4/16/3/18 Legel Division
Miristry of Labour
27.00.2012

20 “EIVE-DAT. WEEK

Te Director General of the Employers Fadsration of Caylon by his letter of 014 September 2011, under
caption *Spread over of hours of work on % days of the weak’ has proposed introduction of ragulations 1o
the Wages Boards Ordinance to spread working hours for 6 days of the week on the requirement of each
industry. His letter further states, #he dally working hour limit of aight-hours should nal exoned for mors
than one hour and also there should be @ mutual agreement on such a change in the work arrangement
hetween e employer and the workers. Thers should be no addiional payment ter the worker for the
spread over of hours and i a worker ig 10 engage in work on ghort working day he should be
remunarated on the basis of overtime.

DG/EFG has made a similar proposal aven in 2000 and since then up to now &t seversl meetings of
MLAL the said proposel was discussed without a finality. The stand taken by cerigin Trade Unions was
that any hours excesding nomal working hours should be remunerated on the basis of overtime.
Whereas the other trade unlons suggested that the proposal may be practiced by enferprises only on
mutual agreement batwesn the employer and the workers,

Many work places n the private sector achere io five-and-hail day week In respact of workars falling
urder the Wages Boards Ordinance and 10 & lesser extent under the Shop and Office Act, whereas only
in few work places the employers observe 5 day week within the imitations provided in these two Laws. .
The suggestion of the DG Is W make Reguiations under the Wages Boards Ordinance. However, in
terms of the Wages Boards Ordinance Gection 24 (2) the number of hours for a normal working day fixsd
by a Wages Board is firited to tine hours where the duration of the intarvals for meals or rest does not
sxceed one hour, and if such duration of intarvals for meals of rest exceeds one hout, normal working
hours should not be more than the aggregate of nine hours and the peried by which duration gxceads
one hotr or, if such aggregate exceeds 12 hours, i should ot be more than 12 hours, The number of
working howrs constituling & normal working week is not o sxceed forty eight hours [Section 24{3)1.
[Vide - The Wages Boards Ordinance Section 24(2) paras (2) & (b) and sub-sestion (3}

In terms of the Shop and Office Employees Act Section %, Sub-section (1), the normal period during
which any pergon may be smployed in or about the puginess of any shop or office should not gxceed
sight hours on any ofe day and should not exceed forty five hours in any one week excluding interval
allowed for rest or for meals.  Accordingly as the provision stands in the Wages Boards Ordinence | am
af the apinion that it will not be possidle to frame regulations as suggested in DG's lettar for e reason
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that the Law stipulates the nomal working hours 1o be ning-hours including an hour for meals. Hence
freming of the propossd fegulations may not be possible unless Section 24(%) paras (a) & (b) ars

amended. Instead | suggest the Wages Ordinance may be amanded suitably stipulating the provisions
on Five-Day Week,
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The Fusl Conservation - Five Day Week Act No, 11 of 1578, wes promulgated for the following
fedsong: ‘

- Raduction of cost of production, overheads end management

- Fuel and energy saving 4

- Easy competition in foreign markets

- Convenience of management

= Convanience of workers fo enjoy the sixth day as a haoliday,

Saction 2 of the Act stipulates Seturdays not to be working days in any Government Department, Public
Corporation, Local Autherity or Trade in which, immediately prior to the relevant date, {17.02.1977)
Saturdays were not or were rsquired not to be working days under any regulation made under Section 5
of the Public Security Ordinance or in any other institution or part thereof specified by the Minister by
regulations. Section 4 of the said Act states no worker is entitled to a payment of overtime in respact of
the sxira hours of work parformed by him from Monday to Friday in consequence of Saturday not been a
working day. However if 8 worker has been stked 1o work on Saturday by his employer as provided in
Section § of the Act, such worker is entiled to overtime payment Section 7 of the Act stipulates “svary
employer in any Institution to which the provisions of Section 2 apply shall take sccount of Bvery
Saturday in each waek, g8 though every worker employed under him, had worked on that day, for the
purpose of computing the number of days worked for the grant of annual holidays to such worker in
terms of the provisions of any decision of any Wages Board established under the Wages Boards
Ordinance”. Ouiside the Government Departments, Public Corporations and Local Bodies | sm not
awars of any other trade or trades in the private sector specified by the Minister by means of regulations
under Act No. 11 of 1978 to which The Eusi Conservation Act applies. Hance, | believe, right now the
Fuel Conservation Five-Day Wesk Act will not apply to the private sector institutions:

ILO Convention: - Hours of Work {industry) Conventian 1819

8ri Lanka has not ratified the ILO vary fiest Convention No, { on Working Hours. However, as a member
of ILO for well over haif & century, Sri Lanka fecognized the standards set out in this Convention, It is
worth to note the globaily recognized Chicago Hay Market strike in 1856 of Which the main demand wag
eight-hour working day that led to declaration of “May Bay” a5 the workers day of the world. The ILO
signified this global event in their first Convention in 1919 conceming Himiting of hours of work in
industrial undertakings 1o eight in a day and forty-eight In the week.

The Rigidity of Labour Laws:

The aspect of “Rigidity of Labour Laws” has been emphasized at many forums and in writings
including Mahinda Chintana, *Vision for 8 New S Lanka - a Ten Year Devalopment Framework, 2006 -
2016". In this context we should examine within the framework of the Law how to accommodate the
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proposal made by DG/EFC, Making ragulations contrary to he law whhout amending the Law would
rendar the regulations inconsistent with the Law and hence it may be wied out.  The anhancement of
normal working hours for a day by law which contradicts the globally recognized “Eight-hour” day
concept might trn 1o a national issue. Such issue if arisen will not be healthy o workers, the employers
and also the Government in the eyes of ILO. Hence, in onder to strike a balance this aspect may be
furthar discussad and examing the possibility of relaxing the hours of work by mutual consent between
the employer snd employses as the employees also will gain & substantial benefit to enjoy a hall-day
holiday under such mutual armangement.  Where such agreement by consensus prevalls the
Commissionsr may Inform the relevant Wages Boards o detarming the application of the stipulated
provisions in the Owdinance to give effect to Five-Day Weak provisions. In this context certain
amendments are proposed to the Wages Boards Ordinance with a view sopommodate “Five-Day
Waeek” proposal. .

Propossd Amendment o the Wages Boards Urdinance:
in response to paragraph 5.5 of the Minutes of the NLAC meeting held on 14% August, 2012
the following amendments are suggested i facilitate the proposal of Five Day Week,

Five Day Week:
Syggest insartion of & new section a8 Section 24A.

Five Day Week Saction 24, (1) Notwithstanding anylhing contrary to the provisions in Section 24
a Wages Board in respect of the trade for which it has been
astablishsd taking into considerstion of the nature of the work
performed by workers i that trade, may detorming the number of
days consttuting & nommal working week io be five days.

{3} In determination under Subsection (1), the number of hows

constituting & nomal working day fixed by the Wages Board shall

e &8

(a) where the duration of the interval or intervals specified by fhat
Board for meals or rest on such day doss not excesd one-
hour, be mors than ten, and

(b} where such duration excesds one-hour, be mare than the
aggregate of ten hours and the period by which such duration
excesds one howr or, if such apgregate excesds tweive hours,
b morg Than twelve hours,

{3} The number of working hours constituting a nomal working week
shatl not excesd forly-fiva.
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{4) For the workers in any rae on aps N of five day week under subssction
{1}, ﬁwmammmafﬁwmmwmsmofmmm
deemed to be the weskly holidays o workers for which they should be paid

wages.
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{6) Every mﬁomfwmdwmﬁmwm werms of Subsections (1) and {2} shall seek
the approval of the Commissioner General of Labour to apply the provisions
under Subsections (1) and (2) In eapact of the workers in the work place.

(7) The Commissioner of Labour for the apphisation msde under Subsection (8)
miw&ﬁmmmwmmhmmﬁemmfmmm
wﬁﬁmaﬁn&%&gﬁmﬁxﬁwm@m&mﬁmmmm@am {1) and
{2) shall apply, tranamit in wiiting o the employer his approval to apply the
provisians under subsactions (1) and (2) subjact to such berms and conditions a5
may be prescribed for a peried of thyes Yo&rs which is renawabls,

(8} The approval made under subssction {7) may be rescinded by the Commissioner
if he is satisfied that the approval so made is no longer valid on account of non
compliance of provisions under subssction (7) in which case Section 24 shail
apply to such employer,

{9 In the event of any ambiguity, uncertainty or dispute as © the consent of the
workers in giving the option for the purpose of subsection (7), the Commissioner
of Labowr or an officer suthorized by him in that behaif may conduct apollin
any work place In onder fo ascertain whether at least sixty per centum of the
wotkers on whose behalf Subsections {(1)end (2)  apply have conserded.

" P U dem aﬁf‘%&@ﬁ-&&t%
Senior Leaal Advisor
Ministry of Labour & Labour Relations.

Copies to:  Secretary, Ministry of Labour and Labour Relations - L For information
Commissipner General of Labour/DOL - - please.



